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4. Alaska Native Claims Settlement Act of 1971 (ANCSA)

The Alaska Native Claims Settlement Act (ANCSA) was signed into law by President Richard
M. Nixon on December 18, 1971, 87 years after the first U.S. Constitutional promise to resolve
the land claims of Alaska Natives, and following more than five years of intensive lobbying by
Alaska Natives in Washington, D.C. and Juneau, Alaska. Unprecedented in its magnitude and
complexity, the U.S. Congressional settlement of long-disputed land rights of Alaska’s Indian,
Eskimos, and Aleuts extinguished their claims of Aboriginal Title for which they receive fee
simple title to 44 million acres and compensation of $962.5 million through their status as
shareholders of the newly formed regional corporations.

In a departure from the past, in which Indian land settlement assets were received by tribal
governments, ANCSA provided for the formation of 13 regional, 4 urban, and more than 200
ANCSA village for-profit corporations to be charged with the administration of vast acreage,
untold resources, and nearly one billion dollars.

While ANCSA, as amended, establishes a business-for-profit format, its tribal roots shaped such
provisions as:

e the selection by ANCSA village corporations of much of their lands from those located in
traditional subsistence areas

e the requirement that the Alaska Native applicant be born on or before December 18,
1971, and able to prove one-quarter Alaska Native ancestry for original eligibility for
stock ownership in the regional corporations

e the extension of original stock ownership to Alaska Natives residing outside of Alaska

¢ the extension of protection for undeveloped ANCSA corporation lands

e the protection of continued Alaska Native ownership of the ANCSA corporations by
ensuring ANCSA stock was not alienable for 20 years after 12/18/71 (1991 amendments
further addressed this provision)

e the inclusion of Section 7(i) requiring that regional corporations share 70 percent of their
resource revenues with other corporations

e provision for additional benefits for Alaska Native elders

Source: Alaska Native Claims Settlement Act of 1971 — A 2004 Perspective by John Borbridge, Jr.

ANCSA summary:

e established state-chartered regional and village corporations

provided for $962,500 in cash payments to shareholders of ANCSA corporations
provided for 44 million acres to shareholders of ANCSA corporations

revoked reservations in Alaska, except Metlakatla

revoked the Native Allotment Act of 1906

required up to 80 million acres of federal lands in Alaska be studied for inclusion in
National Parks, Refuges, and National Forests.

29



Working Effectively with Alaska Native Tribes and Organizations Desk Guide

5. Alaska National Interest Lands Conservation Act (ANILCA)

This Act designates certain public lands in Alaska as units of the National Park System, National
Wildlife Refuge System, National Wild and Scenic Rivers System, National Wilderness
Preservation System, and the National Forest System. The act also provides for comprehensive
land management for all Alaska federal lands.

In 1980, after years of congressional debate, President Jimmy Carter signed ANILCA into law.
Often called the most significant land conservation measure in the history of our nation, the
statute protected over 100 million acres of federal lands in Alaska, doubling the size of the
country’s national park and refuge system and tripling the amount of land designated as
wilderness. ANILCA expanded the national park system in Alaska by over 43 million acres,
creating 10 new national parks and increasing the acreage of three existing units. With the
enactment of ANILCA, the U.S. Congress attempted to confront the longstanding, unresolved
issues of Alaska Native land claims, the subsistence lifestyle, energy development, economic
growth, and transportation planning by enacting solutions that were meant to be compatible with
each other.

From the time it was introduced in the U.S. House of Representatives in 1977 until it was
enacted in 1980, the ANILCA legislation was considered in over a dozen versions. The final act
is a painstakingly crafted compromise that reflects the struggle for balance between development
and conservation of public lands in Alaska. Over twenty years later, battles are being waged in
Congress and the courts over the interpretation of key provisions in ANILCA.

To better understand ANILCA’s complexity, it is useful to know what necessitated the law.
When Alaska became a state in 1959, virtually all of its land mass was federally-owned. Under
the Statehood Act, Alaska was granted the right to select 104 million acres of land, which it
could manage as a revenue base. During the first eight years of statehood, Alaska identified 26
million acres for selection. As the state staked out more and more land, it was inevitable that
lands the Alaska Natives had a traditional interest in were identified for selection by the state.
The Alaska Native community argued that without a treaty or an act of Congress extinguishing
Aboriginal Title, the state should not continue to make selections. The Secretary of the Interior
agreed and declared a freeze on any additional state land selections.

The Alaska Native community would have been hard-pressed to obtain a lands claim settlement
in the Congress if it hadn’t been for the discovery of oil at Prudhoe Bay in 1968. Because of the
land freeze, the state couldn’t proceed with development. Suddenly, the oil industry, the Nixon
Administration, and the State of Alaska were advocating on behalf of the Alaska Natives.
Enacted in 1971, the Alaska Native Claims Settlement Act (ANCSA) created thirteen Alaska
Native-owned regional corporations, granted 962 million dollars in seed money, and authorized
twelve regional corporations to select 44 million acres of federal lands in Alaska.

The environmental community was also involved in the ANCSA debate. That effort is reflected
in Section 17 (d)(2) of the Act, which directs the Secretary of the Interior to withdraw 80 million
acres of significant federal lands from development. These lands, referred to as “d-2” lands,
were to be available for potential congressional designation as national parks, wildlife refuges,
wild and scenic rivers, or national forests. The “d-2” provision set a deadline for Congress to
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respond; if it did not act to designate these lands earmarked for special protections by 1978, the
withdrawal would expire and the lands would be reopened to development.

Six years after ANCSA was enacted, Congress began to address the “d-2” lands issue, resulting
in the introduction of the first version of ANILCA. In addition to the overarching controversy
between development and environmental interests, ANILCA gave rise to debates about
reconciling Alaska Native and rural lifestyles with the changing demographics and technologies
in Alaska. The issue of access was central to this debate. Questions arose regarding an
acceptable means of access and became a situational discussion. Compromises were made and
many tough questions were left to be answered later.

As numerous versions of ANILCA were considered, the ANCSA deadline for addressing “d-2”
lands was approaching. The Carter Administration responded in 1978 by withdrawing over 100
million acres of federal lands from development: 40 million acres withdrawn under the authority
of the Secretary of Interior, and 56 million acres were designated as National Monuments. The
40 million acre withdrawal was to be rescinded with the passage of a lands bill. In November
1980, Congress passed a final version of ANILCA that President Carter signed into law on
December 2, 1980.

More than twenty years since the passage of the Act, many challenges face the federal agencies
responsible for its administration. Increases and shifts in population, new technologies, new
interpretations of access, commercial tourism on public lands, and increased awareness of the
population are contributing factors in the controversy.

Title VIII of ANILCA addresses subsistence.

The term “subsistence” refers to the hunting, fishing and gathering activities which traditionally
constituted the economic base of life for Alaska Native people. At the time ANILCA was
passed, approximately 50 percent of rural residents were Alaska Native. Title VII of ANILCA
affords a harvesting preference to rural Alaska residents. Subsistence patterns follow a seasonal
cycle of harvestable resources. Availability of fish, land animals, marine animals, and plant
resources strongly influenced Alaska Native cultural groups. Throughout the years, the
technologies of Alaska Native subsistence have changed as people adjusted to the use of modern
instruments of harvest, transportation, and storage. Through modern subsistence practices, old
patterns of behavior and values continue to be passed along to the next generation. Since the
passage of ANILCA in 1980, rural residents have witnessed major changes in population,
development, and competition for fish and game. The subsistence harvest amounts to less than
five percent of the entire fish and game harvest in Alaska. Harvesting preference is given to
rural residents.

31



Working Effectively with Alaska Native Tribes and Organizations Desk Guide

5.1 Chronology of Subsistence Management in Alaska

Pre-1867
Alaska Natives harvest fish and wildlife resources.

1867-1959
Following the Alaska Purchase, the federal government manages Alaska’s fish and wildlife
resources.

1960
Federal government transfers authority to manage fish and wildlife in Alaska to new State
government.

1971

Congress passed the Alaska Native Claims Settlement Act (ANCSA) which conveys nearly $1
billion in compensation. ANCSA also extinguishes aboriginal hunting and fishing rights. In
Conference Committee reports, there was an expectation that the Secretary of the Interior and the
State of Alaska would take the action necessary to protect the subsistence needs of Alaska
Natives.

1978
State subsistence law creates a priority for subsistence use over all other uses of fish and wildlife,
but does not define subsistence users.

1980
Congress passes the Alaska National Interest Lands Conservation Act (ANILCA) which protects
the subsistence needs of rural Alaskans.

1982
The Alaska Board of Fisheries and Game adopts regulations creating a rural subsistence priority
— state program in compliance with ANILCA.

1989
Alaska Supreme Court rules that the rural residency preference violates the Alaska Constitution.

1990
Federal government begins managing subsistence hunting, trapping, and fishing on Alaska’s
federal public lands and non-navigable waters.

1992
Federal government adopts final subsistence regulations for federal public lands.

1993
Federal Regional Advisory Councils (RACs) are established.
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1995

The Ninth Circuit of Appeals rules that the Federal Subsistence Board should expand its
management of subsistence fisheries to include all navigable waters in which the United States
holds reserved water rights, such as waters on or next to wildlife refuges, national parks, wild
and scenic rivers, and national forests. Congressional moratoriums prevent this ruling from
taking effect until October 1, 1999.

1999

Federal subsistence management expands to include fisheries on all Federal public lands and
waters.

2010
Secretaries of Interior and Agriculture undertake a full review of the federal subsistence program

in Alaska to ensure that the program best meets the letter and spirit of Title VIII of ANILCA.
Resulting changes included:

e The addition of two public members representing rural subsistence users on the Federal
Subsistence Board (FSB);

e Increased deference to the recommendations of the Regional Advisory Councils (RACs);

e Review of current processes governing customary and traditional uses and rural/nonrural
determinations;

e Involvement of the FSB in the subsistence budget process; and
e A review of minority and diversity hire issues.

2011

A protocol for the Federal Subsistence Management Program to consult with tribes and ANCSA
corporations is in development.
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